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LEGALL        J. 

 

 

JUDGMENT 

 

 

1. This is an application for a writ of Habeas Corpus by Karol Mello (the 

applicant) a citizen by birth of the Republic of Slovakia who is an 

inmate at Hattieville Prison in Belize.  He is there as a result of an 

expulsion order dated 16
th
 July, 2012.  He applied for the writ, and an 
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order that he be immediately released from prison.  The applicant 

before arriving in Belize had left his native Slovakia where murder 

charges had been placed against him, an went to neighbouring Poland.  

Believing that the Slovakian authorities would pursue him in Poland, 

he decided to come to Belize, which he had previously heard about 

from friends.  He arrived in Belize around June 2011, and his wife and 

five year old son, joined him about three weeks later.   

 

2. On the 9
th
 September, 2011, he was granted by the local immigration 

department a temporary employment permit.  In an application dated 

23
rd

 September, 2011 the applicant applied for permanent residence in 

Belize, and in the application, in answer to the question:  Are you 

wanted for any reason, by the authorities in any country, the applicant 

answered in the negative.  About one month later, on 29
th

 October, 

2011, the applicant was granted, perhaps to the astonishment of many 

who have been residing in Belize for years without achieving that 

status, the status of permanent residence in Belize.  With his 

employment permit and permanent residence in hand, he established 

and became the owner of a business called Windsor Enterprises 

Limited, the purpose, according to him of “pursuing business 

opportunities.”  He also with the cooperation of his wife became the 

father of another son, Marco Rado Mello, born on 18
th
 June, 2012 in 

Belize City and a birth certificate was issued to him on 26
th
 July, 

2012. 

 

3. The Central Bureau for the International Criminal Police Organization 

(Interpol Belize) received information from Interpol that the applicant 
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was the subject of an arrest warrant to face charges of murder in 

Slovakia where a Red Notice had been issued.  The applicant was 

therefore detained on 11
th

 July, 2012 at about 9:00 a.m. by members 

of the Belize Police Department.  Acting under sections 2 of the 

Aliens Act Chapter 159 (the Act) the Minister with responsibility for 

immigration and nationality (the Minister) made the expulsion order 

against the applicant ordering that the applicant be arrested and 

deported from Belize, pending which he was to be detained at the 

Hattieville Prison. 

 

4. On 17
th

 July, 2012, the applicant made an urgent exparte application 

to the court for an injunction to restrain the Minister from issuing any 

expulsion order until the applicant was given an opportunity to be 

heard.  This application was heard by the court at about 12:15 p.m. on 

the said date, and the court ordered that, unless a further order is 

made, the injunction shall expire 28 days from the date it is entered, 

and set the inter partes hearing for 10
th
 August, 2012.  At the time of 

granting that injunction, the court was not aware, as deposed by the 

Minister, that the expulsion order had already been made on the 

morning of the 17
th

 July, 2012.  The Minister explained that the date 

on the expulsion order was an error:  it should have been the 17
th
 July, 

2012.  On the next day, the applicant filed another application for an 

urgent exparte injunction, this time to restrain any police officer or 

servant of the State from removing the applicant from Belize.  Since 

this second application was made in the same claim as the first 

application, which was made inter partes, the court ordered service of 
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the second application on the defendant, and the matter was fixed for 

the 31
st
 July, 2012.   

 

5. The claimant then filed on the 19
th
 July, 2012 the above mentioned 

writ for Habeas Corpus on the following grounds: (1)  that the 

detention was in breach of section 5 of the Constitution; the 

Constitutional Point; (2)  that the expulsion order was invalid because 

(a)  it was issued in disobedience to the above injunction, the 

Injunction Point: (b)  it was issued in breach of the applicant’s right to 

be heard:  the Natural Justice Point; and (3)  that the Minister took 

irrelevant matters into consideration and acted for an improper 

purpose when he made the expulsion order:  The Improper Purpose  

Point,.    

 

Constitutional Point 

6. It was submitted that the applicant’s rights under section 5(2) and 

(3)(b) of the Constitution had been violated; and therefore his 

detention was unlawful and unconstitutional and he must be released.  

Section 5(2) and 3(b) are as follows: 

 

  5.  (2)  Any person who is arrested or detained  

   shall be entitled -   

(a) to be informed promptly, and in any case  

no later than twenty-four hours after such 

arrest or detention, in a language he 

understands, of the reasons for his arrest or 

detention; 

(b) to communicate without delay and in 

private with a legal practitioner of his 

choice and, in the case of a minor, with his 
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parents or guardian, and to have adequate 

opportunity to give instructions to a legal 

practitioner of his choice;  

(c) to be informed immediately upon his arrest 

of his rights under paragraph (b) of this 

subsection; and 

(d) to the remedy by way of habeas corpus for 

determining the validity of his detention. 

3.   Any person who is arrested or detained - 

(a) for the purpose of bringing him before a 

court in execution of the order of a court; 

or 

(b)  upon reasonable suspicion of his having 

committed, or being about to commit, a 

criminal offence under any law, 

and who is not released, shall be brought before a 

court without undue delay and in any case not later 

than forty-eight hours after such arrest or 

detention. 

 

 

7. It is urged that the applicant was not afforded the rights under the 

above provisions.  The defendant refers to paragraph 4 of the affidavit 

of Alejandro Rodriguez and states that it shows that the applicant 

“within twenty-four hours was informed for his arrest.”  Rodriguez 

did say that he informed the applicant of the reasons for his detention, 

but he did not say when, or the date or time of informing the 

applicant.  This is therefore not evidence of compliance with section 

5(2)(a) of the Constitution.  In relation to section 5(2)(b) & (c) of the  

Constitution, there is also no evidence that the applicant’s entitlement 

to those rights was honoured.  In relation to section 5(3) above, it is 

urged by the defendants that this section is not applicable where the 

detention is based on an expulsion order.  As the section states, it is 
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for the purpose of bringing the arrested or detained person before a 

court in execution of a court order or upon reasonable suspicion of his 

having committed or being about to commit a criminal offence, which 

is not the case here.  But according to section 4 of the Aliens Act a 

person arrested or detained under an expulsion order is deemed to 

have committed certain criminal offences.  It may therefore be argued 

that such a person arrested or detained on an expulsion order falls 

within section 5(3)(b) of the Constitution.  But I take the point that 

sections 5(3)(b) does not deal with persons who are deemed to 

commit an offence, but deals with persons reasonably suspected or 

about to commit a criminal offence.   

 

The Injunction Point 

8. The applicant claims that the Minister made the expulsion order after 

the date of the injunction above, which injunction restrained the 

Minister from making the said order; and consequently the expulsion 

order is invalid.  As may be recalled, the injunction was granted on 

the 17
th

 July, 2012; and the allegation is that even though the 

expulsion order is dated 16
th
 July, 2012, “it could be reasonably be 

supposed that the Minister in fact did not sign the expulsion order on 

16
th
 July, 2012 and that it was most likely backdated in order to avoid 

the terms of the injunction,” to used the words of learned senior 

counsel for the applicant.  The Minister responded in an affidavit 

dated 1
st
 August, 2012 as follows: 
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“On the morning of July 17
th

, 2012 I proceeded to 

revoke the claimant’s permit to reside granted on 

October 27
th
, 2011 and I also issued an order of 

Expulsion pursuant to the Aliens Act.  A copy of 

the letter of revocation and the expulsion order are 

exhibited hereto marked GH-2 and GH-3. 

The letter and order are dated July 16
th

, 2012 

because they were drafted on that day and I 

erroneously omitted to change the date. 

It was only in the late afternoon of July 17
th

 that I 

received the court order, dated the same day, 

restraining me from issuing the expulsion order.  I 

say categorically that there was no attempt to 

‘avoid or defeat’ the terms of the injunction as 

stated in the affidavit of Natalie Palacio.” 

 

 

9. There was no response by the applicant to the above paragraphs of the 

affidavit by the Minister.  I am therefore not satisfied that the 

applicant has proven that the expulsion order was backdated “to avoid 

the terms of the injunction.” 

 

Natural Justice Point 

10. It is submitted for the defendants that there is no right to be heard 

before the making of the expulsion order under section 2(1)(c) of the 

Act which states.   

 

“2.-(1)  The Minister may, if he thinks fit, 

make an Order, in this Part of this Act 

referred to as “an expulsion order”, 

requiring an alien to leave Belize within a 

time fixed by the Order and thereafter to 

remain out of Belize-  

(a) 
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(b) 

(c) if it appears to the Minister that it is 

expedient for the welfare of Belize or 

for the public safety that the alien 

shall be expelled from Belize.” 

 

 

 

Reliance in support of this submission was placed on a number of 

authorities.  As there are conflicting views on this issue, an 

examination of the authorities, including the facts, would be in order. 

 

The authorities relied on by the defendants are:  AG for Canada v.  

Cain (1904-07) AER 582; England and Another v.  Attorney 

General of St.  Lucia 1989, 35 WIR 171; Re Tommy Crutchfield BZ 

1998 SC 9; Council of Civil Service Unions v.  Minister of Civil 

Service 1984 3 935; Desmond Alphonso v.  AG BV1 HCV 

2010/0105; and AG v.  Clark 2008 4 LRC 2007. 

 

11. The question for decision by the court in AG for Canada was whether 

provisions of a Dominion statute was or was not ultra vires of the 

Dominion Legislature.  At first instance, the judge held that the statute 

was ultra vires the Dominion Legislature and Habeas Corpus was 

granted releasing two persons who had been detained under the statute 

for their return to the United States.  An appeal was allowed on the 

ground that the statute was intra vires the Legislature, as the statute 

gave the government the power to expel aliens who had entered 

Canada and gave the power to impose extra territorial restraint 

necessary to expel the alien.  The court did say that one of the rights 
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possessed of the State was to expel or deport an alien from that State, 

at pleasure.  It may be implied by the use of the words, at pleasure in 

the judgment that there was no right to be heard; but it must be noted 

that the issue of a right to be heard was not specifically argued before 

their Lordships; and further the case was decided more than five 

decades before the hallmark decision of Ridge v.  Baldwin 1964 AC 

40 which basically laid down that generally where the exercise of 

power by officials under statute affected rights or interests of persons, 

fairness required a prior hearing.  Moreover, in R v.  Governor of 

Brixton Prison Export Soblen 1963 2 QB 243 (Exparte Soblen) the 

view that a right of the State to deport or expel an alien without a 

hearing would seem to have been impliedly questioned by Denning 

MR, who says that it may be questioned whether, after a deportation 

order is made and before it comes to be executed ….”   an alien may 

not in some circumstances, have a right to be heard”:  see page 299.  I 

will return to this decision below. 

 

12. England and Another was a case which dealt with the national 

security of St.  Lucia.  There, the government received information, 

through the St.  Lucia Special Branch that the applicant David 

England, who did not have a right in law to reside in St.  Lucia, was 

involved in activities of certain political extremists; and his name was 

mentioned in connection with activities of the same extremists in 

Libya; and also in connection with a clandestine attempt by political 

extremists to recruit St.  Lucians for terrorists training in Libya.  There 

was evidence before the court that “Mr.  England’s involvement is 

considered as a matter of utmost gravity by government and Mr.  
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England’s presence in St.  Lucia is considered a threat to the security 

of the State ….”  As a result, an order was made on 2
nd

 September, 

1983 by the Governor General in Council under section 4(3)(b) of the 

Immigration Ordinance Chapter 76 (St.  Lucia) to remove Mr.  David 

England from St. Lucia by 4
th

 September, 1983.  Section 4(3)(b) 

stated: 

 

“Where the Governor-General in Council is 

satisfied on or advice that any person is 

undesirable as an inhabitant of, or a visitor to the 

State he may, by Order, declare such person to be a 

prohibited immigrant and may direct that such 

person be removed from the Island by such time as 

shall be stipulated.” 

 

 

 

13. Section 4(5) of the said Ordinance stated that no appeal shall be 

against a decision of the Governor-General in Council.  There are 

exceptions to the right to be heard, and national security is one of 

them:  see Exparte  Soblen; and R v.  Secretary of State exparte 

Hosenball 1977 3 AER 452 (Hosenball).  Since national security of 

the State is paramount, natural justice must then give way:  see 

Council of Civil Service Unions v.  Minister of Civil Service 1985 

AC 37.  The court in England considered that disclosure to the person 

affected by the removal order of the information or advice upon which 

the Governor in Council acted, would involve disclosure of matters 

affecting the internal safety of St.  Lucia; and the Governor General 

under the section was therefore not acting in any judicial capacity but 

acted solely under executive powers  in a matter that involved a threat 
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to national security of St.  Lucia.  In this case before me there is no 

evidence that the applicant is considered by the Government or the 

Minister as a threat to the national security of Belize.  There is no 

evidence of any allegation that the applicant’s presence in Belize is 

considered a threat to national security. 

 

14. The applicant, in Cructhfield, an American citizen who came to 

Belize in 1997 and who carried on a car rental business was arrested 

by the police on the basis of an expulsion order dated February 1998 

issued by the Minister under section 2(1) of the Aliens Act.  He made 

an application for Habeas Corpus on several grounds, including that 

the expulsion order was bad in law and in breach of natural justice 

because the applicant was not given the opportunity to make 

representation since he had a right to reside in Belize until 22
nd

 June, 

2008.  The court after a perusal of the sections of the Acts held that 

the intention of the Act was to vest absolute power in the Minister and 

whose function under the Act was purely executive; and that the only 

ground on which an appeal can be heard was on the ground that the 

applicant was not an alien.  In the course of his decision, on another 

aspect of the case dealing with whether the court can go behind the 

expulsion order to ascertain whether the order was made for an 

improper purpose or was a mere sham, the learned judge, following 

Roberts v.  Hopwood 1925 AER 24, and said that a “person in whom 

is vested a discretion must exercise his discretion upon reasonable 

grounds.  He must act reasonably.”  Since the discretion has to be 

exercised reasonably, to use the words of the learned judge, I fail, 

with respect, to see how the Minister could act reasonably under the 
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section and still have absolute power and without hearing what the 

other party has to say.  The learned judge himself recognized, not in 

his dealing with the natural justice point, but on the other point above, 

the fundamental principle of Public Law “that in a system based on 

the rule of law, unfettered governmental discretion is a contradiction 

in terms.”  It is therefore difficult to concur with the finding of the 

learned judge that the Minister is vested with absolute power under 

the Act to deport an alien who is lawfully resident in Belize, without 

an opportunity to be heard before the order of deportation which in 

effect takes away his residency. 

 

15. The defendants rely also on Roy Paharsingh seemingly for the 

proposition that no hearing is required before the Minister revokes a 

permit to reside in Belize.  In that case a Jamaican national was given 

a permit to reside in Belize as a permanent resident.  He began doing 

business in the sugar industry, married a Belizean and had three 

children.  He was accused of engaging in activities in relation to the 

trafficking in drugs; and in a letter dated 6
th

 October, 1987 from the 

Immigration Department he was given an opportunity of two weeks 

“to urge any matters on your behalf and to show cause why the said 

permit should not be revoked.”  He replied to the allegation in a five 

page letter strenuously denying any involvement with drugs; and 

requested that his lawyer represent him to show cause why his permit 

should not be revoked.  His residence permit was revoked by the 

Minister under section 10 of the Immigration Ordinance on 8
th
 

January, 1988 and given one month to leave Belize.  He argued that 
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the Minister breached his right to be heard and the revocation was 

unlawful.  Section 10 states as follows: 

 

  “10.   A permit under the Ordinance may at any  

time be revoked by the Minister in his 

discretion ….and may also be revoked 

where the terms of the permit so provide.”   

 

 

 

16. Though the learned judge found that “the order of revocation is to be in 

the discretion of the Minister,” he still held that there was no right to be 

heard and that the Minister “was doing an executive act not a judicial or 

quasi judicial act.  This holding by the learned judge seems to be 

contrary to the learning in Ridge v.  Baldwin above.  In that case Lord 

Hodson said:  

 

“. . . the answer in a given case is not provided by 

the statement that the giver of the decision is 

acting in an executive or administrative capacity as 

if that were the antithesis of a judicial capacity.  

The cases seem to me to show that persons acting 

in a capacity which is not on the face of it judicial 

but rather executive or administrative have been 

held by the courts to be subject to the principles of 

natural justice.” 

 

 

Moreover, on the facts, the applicant was not only given a hearing prior 

to the revocation, but, it is interesting to note that he did not evade the 

authorities, although he had about three months to do so before the 

permit was in fact revoked. 
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17. In Alphonso, the applicant had pleaded guilty to the offence of assisting 

offenders, that is to say, murderers; and was sentenced to three years 

imprisonment.  Having completed his sentence, he was served with a 

deportation order made by the Governor under section 40(1)(b) of the 

Immigration and Passport Act which authorized the Governor to make a 

deportation order against an alien who had been convicted for an 

offence that carried imprisonment within the BVI for three months or 

more.  On a challenge to the deportation order, the court held that the 

applicant had no right to be heard before making the deportation order.  

A hearing of the applicant, on the facts of this case, would seem to be a 

useless formality, since there was clear evidence that he was convicted 

of an offence which carried a punishment in excess of three months.  

But the court in arriving at its decsion followed R v.  Lemar Street 

Police v.  Venicoff 1920 3KB 72, and Rolf Brandt v.  AG 1971 17 WIR 

448.  Venicoff seems to be the basis or root of the principle that an alien 

has no right to be heard before a deportation order is made against him, 

and has been followed by most of the cases in this area of the law.   

 

18. In Venicoff the Secretary of State was empowered under Article 12, 

paragraph 1 of the Aliens Order 1919, to make a deportation order 

against an alien, if he deemed it “conducive to the public good.”  In 

answer to the submission that the Secretary of State had no power to 

make a deportation order without giving the person affected a hearing, 

the court held that it was not for the court to pronounce whether the 

making of the order was or was not conducive to the public good.  This 

was for the Secretary of State in the exercise, not as a judicial officer 

but as an executive officer, a position which is consistent with the 
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authorities including Exparte Soblen above.  But the court proceeded to 

hold that the value of the order would be considerably impaired if it had 

to be made only after holding an enquiry, because the person against 

whom it was intended to make the order, would take steps not to 

present himself and would take steps to evade apprehension.  There is 

no question that what is or is not for the public good is essentially a 

political question for the executive or the legislature.  But certainly the 

Secretary of State in making the order must have evidence in support of 

it, because the Secretary of State is exercising statutory power to deport 

an alien and is required to have some evidence to support his decision 

since the court can interfere with the Minister’s decision if he has acted 

on no evidence or for an improper purpose and therefore unreasonably:  

see Ashbridge Investments Limited v.  Minister of Housing 1965 AER 

WLR 1320.  In Brandt, the Court of Appeal followed Venicoff and 

held that there was no right to a hearing “as to do otherwise an 

expulsion order would in certain cases defeat the purpose of the 

ordinance and frustrate the necessity for promptitude without previous 

waning”:  per Luckhoo C at page 458.   

 

19. In Exparte Soblen above, Lord Denning had said such a hearing might 

be required before the expulsion order is executed.  Soblen therefore   

in my view, opens the door for a hearing before implementation of the 

order.  This would seem to cast doubt on the finding in the cases above 

that the making of the deportation order is an executive act not subject 

to a hearing which the Minister had absolute power to make.  

Moreover, in relation to the inconvenience and problems that would 

result in granting a hearing before the making of the order, in Schmidt 
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and Another v.  Secretary of State for Home Affairs 1969 1 AER 904 

even though it was recognized that no hearing before a deportation 

order, the Secretary of State “usually does so.”  And in R v.  Secretary 

of State for the Home Department exparte Hosenthal 1977 All ER 452 

the applicant was told by letter dated 15
th

 November, 1976 that the 

Secretary of State decided to make a deportation order against him.  

The applicant was then given a hearing and on 16
th
 February, 2007 the 

deportation order was made against him.  This not only removes some 

of the force in the belief that a prior hearing would result in evading 

apprehension mentioned in Venicoff and Soblen and Brandt; but it 

shows that such a hearing can be conducted without fear that applicant 

would absent himself.  If however, he absents himself after a notice is 

sent to him offering a hearing, the expulsion order could then be made, 

for he had been given an opportunity to be heard; and the long arm of 

law enforcement will apprehend him.  

 

20. In A.G.  v.  Clark, the applicant a British National who worked and 

lived in Zambia as a journalist for forty years and who had residential 

status in Zambia contributed an article in a local newspaper called the 

“Spectator” which showed the applicant’s dislike for the President and 

the Government and showed insulting physical features of them and 

raised allegations of rigging of election by the President and Ministers.  

A deportation order was made against him by a Minister acting under 

section 26(2) the Immigration and Department Act which stated as 

follows: 
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“26(2)   Any person who in the opinion of 

the Minister by his presence or his conduct 

is likely to be a danger to peace and good 

order in Zambia may be deported from 

Zambia pursuant to a warrant under the 

Hand of the Minister.”  

 

 

Though several decisions were cited to the court on behalf of the 

applicant that there was a right to be heard before the deportation order, 

the Court of Appeal simply held that “the cases dealing with treatment 

of aliens which Dr.  Malbini cited (learned counsel for the respondent), 

are not of any assistance to the respondent and that section 26 did not 

provide a statutory right for prior notice before deportation or a right to 

be heard.  It is to be noted that section 26(2) is not only fundamentally 

different from section 2 (1) of the Act; but the important discretionary 

clause “if he thinks fit,” is also absent from 26(2).  Moreover, the facts 

of that case are different from the facts of this case before me and are 

therefore “clearly distinguishable” see Clark v.  AG at page 290.  It is 

also to be noted that in Clark v.  AG the court quashed the deportation 

order on another other ground as follows: 

 

(3)   Although the court would generally defer the 

assessment of facts to the person or body whom 

Parliament had entrusted with decision- making 

powers, an administrative decision could be 

reviewed on the ground of irrationality.  The issue 

in the instant matter was whether, having regard to 

the article, any other reasonable authority could 

have come to the same conclusion that C should be 

deported.  On the facts, although the article was 

crude, irritating and offensive, deportation was a 
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disproportionate result and the appeal was, 

accordingly, dismissed (see p 291, below).  

Associated Provincial Picture Houses Ltd v 
Wednesbury Corp {1947} 2 All ER 680 applied.”  

 

  

 

21. As Exparte Soblen shows when a person comes from abroad and set 

foot lawfully here, he is free; and so long as he commits no offence 

against our laws he cannot be arrested or detained.  He is entitled to be 

treated fairly just as citizens of the country.  This was recognized in R 

v.  Home Secretary ex p Dannenburg 1984 QB 766 where it was held 

under European Community law that alien nationals of member states 

must be afforded the same remedies against administrative acts as are 

available to United Kingdom nationals, and therefore a deportation 

order was quashed.  In the New Zealand case of Daganayasi v.  

Minister of Immigration 1980 2 NZLR 130, the Court of Appeal held 

that the principles of natural must be observed in the statutory 

procedure for deporting an overstayed immigrant.  In Australia, the 

High Court held that an immigrant threatened with deportation on 

personal grounds was entitled to a fair opportunity to contest them as a 

matter of natural justice:  see Kioa v.  Minister of Immigration 1985 62 

ALR 321 where a deportation order was quashed for breach of natural 

justice.  The words of Lord Diplock in AG v.  Ryan 1980 AC 718 must 

be remembered:  “The Minister was a person having legal authority to 

determine a question affecting rights of individuals.  This being so it is 

a necessary implication that he is required to observe the principles of 

natural justice when exercising that authority and if he fails to do so, his 

purported decision is a nullity.” 
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22. Most of the authorities above holding that a hearing is not required 

before making a deportation order followed Venicoff above.  Not only 

was that case questioned and suggested that it was wrongly decided in 

Soblen, but it was followed largely because an order was made in 

Parliament “in the very self same words as the order considered in 

Venicoff case and it is a reasonable assumption that Parliament 

proceeded on the assumption that Venicoff’s case was good law”:  see 

Denning in Soblen at page 298.  Donovan LJ also made the same point 

that since the Venicoff case “Parliament has on numerous occasions 

made fresh orders concerning aliens and their possible deportation 

without attempting to alter the law laid down in Venicoff’s case, and 

this is a weighty reason why we should not overrule the case now, 

unless we are quite clear it had been wrongly decided”:  see pages 305 

– 306.  Venicoff was followed mainly because the court in Soblen felt 

that Parliament in the UK impliedly held the view that it was good law.  

There is no evidence that the National Assembly of Belize impliedly 

held the same view.  It must also be noted that in both Venicoff and 

Soblen, the Home Secretary of State, “stated his willingness to hear and 

consider any representations which the person affected desired to be 

made”: see Exp Soblen at p.  299.    

 

23. In addition word ‘may’ in section 2(1) of the Act, which normally 

indicates a discretion, could also be interpreted as meaning that there is 

no compulsion in the Minister to make a deportation order in all cases 

referred to him.  But apart from, or excluding the word ‘may,’ there is 

the clause that follows immediately after, namely, ‘if he thinks fit,’ the 

meaning of which clause has been interpreted for centuries as 



 20 

conferring a discretion that has to be exercised reasonably and not 

arbitrarily:  see Leader v.  Moxon 1773 2 W BC 924.  In Williams v.  

Giddy 1911 AC 381, the court says that a discretion is to be “exercised 

reasonably, fairly and justly.”  In Roberts v.  Hopwood 1925 AC 578 an 

auditor disallowed as unlawful over generous wages paid by the 

Council of Poplar to employees under an Act authorizing the Council   

to pay such wages as it “may think fit.”  The court held that the words, 

inferred a discretion.  Lord Sumner said that the words “as they think 

fit” were invented with the necessary implication both of honesty and of 

reasonableness.  Lord Wrenbury says that a “person in whom is vested 

with a discretion must exercise his discretion upon reasonable grounds 

….  he must act reasonably.”  I find it difficult with respect to accede to 

the view that where a Minister is given a statutory discretion to act 

reasonably, his exercise of that discretion can be considered as 

conferring upon him absolute power.  Moreover, how could the 

Minister in the exercise of his discretion under the section, satisfy the 

requirement of reasonableness and fairness if he only has to consider 

the case for one side, and not give the alien, the other side, an 

opportunity to respond to that case.  I do not find anything in the 

provisions of the Act, which clearly negatives the implied right to a 

hearing contained in the above clause in section 2(1) of the Act.  

Section 8 provides for a right of appeal on a specific ground which 

confers a hearing in respect of that ground.  There is section 17 of the 

Act which expressly gives a right to a hearing in respect of an order of 

banishment, but Parliament may well have decided to confer expressly 

such a right with respect to a banishment order, and use such language 

with respect to deportation which shows by implication the right to be 
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heard before a deportation order is made.   In my view section 2(1) of 

the act by necessary implication requires that before an expulsion order 

is made the alien is to be given an opportunity to be heard.  

 

24. An alien as soon as he sets foot lawfully in this country is free and once 

he obeys our laws, that freedom, in my judgment, can only be properly 

taken away by the Minister acting under the discretionary statutory 

powers of section 2(1) of the Act by affording the alien an opportunity 

to be heard prior to making the expulsion order.  There is more need for 

an opportunity to be heard in cases where the alien possesses lawful 

residence in the country.  The hearing can consist of informing the alien 

of the allegations or charges against him and giving him an opportunity 

to respond to them.  In the local case of Roy Paharsingh the fear of 

evading apprehension did not materialize, although he was given a 

hearing prior to the revocation of a residential permit.  And in Soblen it 

was said that in “most cases no doubt the granting to the alien of an 

opportunity to be heard before a deportation order was made would 

involve little administrative inconvenience,” even though his Lordship 

said that there would be cases where prior intimation of proposed 

deportation would make the power of deportation useless.  These latter 

cases are less likely to occur in small societies such as ours. 

 

25. The question now is whether the applicant was given an opportunity to 

be heard.  Constable Rodriguez in an affidavit in this matter says: 

 

“I informed the claimant that he was detained 

based on the information received from Interpol 



 22 

for the purpose of effecting his expulsion.  He 

stated that he already knew the reason and that he 

was finished with those charges in Slovakia.”  

 

 

There is no evidence denying the above.  The applicant was informed 

by the police prior to making of the expulsion order why he was 

detained and made a response. He was therefore given an opportunity 

to be heard and was heard.  

 

 Improper Purpose 

26. It is further said that the expulsion order is bad in that the Minister, in 

making the order, took into account irrelevant considerations and also 

acted for an improper purpose.  The submission is that under section 

2(1)(c) of the Act the Minister could properly make the order if it is 

expedient for the welfare of Belize or for the public safety; but, on the 

evidence, the power under the section was used for the extradition of 

the applicant to Slovakia at the request of that country for alleged 

criminal offences committed there when there is no extradition treaty 

between Slovakia and Belize.  In other words, the submission is that 

the Minister in making the deportation order is using it as a means of 

achieving an ulterior object – as a sham.  The Minister’s real object, 

according to the submission, is to surrender the applicant to Slovakia 

where he is wanted to face criminal charges for murder, and this is 

being done at the request of Slovakia. It is submitted, that the Minister 

cannot properly use the powers of deportation under section 2(1)(c) of 

the Act for extradition purposes in the absence of an extradition treaty 

between Belize and Slovakia.   
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27. The court considered this point in Exparte Soblen above where 

Denning MR had much to say on the point.  I cannot match the clarity 

of language which his Lordship used to expound and explain the 

point.  I therefore make no apology to quote, in full length, the Master 

of the Rolls: 

 

“On this point I desire to say that the law of 

extradition is one thing; the law of deportation is 

another…. As I understand it, by the common law 

of England (affirmed by implication in the 

Extradition Acts, 1870-1935), every person 

coming from abroad, as soon as he sets foot 

lawfully in this country, is free; and, so long as he 

commits no offence here, he is not to be arrested or 

detained for any offence that he may have 

committed in some other country.  If any attempt 

were made to arrest him in order to surrender him 

to that other country, he would at once be entitled 

to be set free.  The writ of habeas corpus is 

available to him for the purpose.  In the absence of 

an extradition treaty, it is no answer for the Crown, 

or any officer of the Crown, to say that he wishes 

to send him off to another country to meet a charge 

there.  That this is the law is clearly stated in Sir 

Edward Clark’s book on Extradition (1903), 4
th
 

ed., p. 26:  “If any magistrate were now to arrest a 

person on this ground” - that is on the ground that 

it is desired to surrender him to a foreign country 

for trial - “the validity of the commitment would 

certainly be tested, and, in the absence of special 

legislative provisions, in the absence of special 

legislative provisions, the prisoner as certainly 

discharged upon application to one of the superior 

courts.”  Lord McNair, in his volume of 

International Law Opinions (1956), Vol. 2, p.  41, 
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says the same:  “For some time the law was 

doubtful, but later it became recognized that the 

Crown could not surrender an alleged criminal 

even if it wished to do so, unless the surrender was 

authorized by legislation.”  It is unlawful, 

therefore, for the Crown to surrender a fugitive 

criminal to a foreign country unless it is warranted 

by an extradition treaty with that country.  If there 

is an extradition treaty, the Crown can surrender 

him for an extraditable offence if the requisite 

steps are taken; but it cannot surrender him for a 

non-extraditable offence. ……..  

 

“But although such is the law of extradition, there 

is another side to the picture, that is, the law of 

deportation.  Here we come upon another principle 

of our law.  Although every alien, as soon as he 

lawfully sets foot in this country, is free, 

nevertheless the Crown is entitled at any time to 

send him home to his own country, if in its opinion 

his presence here is not conducive to the public 

good; and it may for this purpose arrest him and 

put him on board a ship or aircraft bound for his 

home country.  That was clearly the law under the 

Aliens Order, 1916, as interpreted by this court in 

1917 in Rex v.  Secretary of State for Home 

Affairs, Ex parte Duke of Chateau Thierry and in 

1918 in Rex v.  Chiswick Police Station 
Superintendent. Ex parte Sacksteder, and it is 

clear now under the Aliens Order of 1953.  It is 

unnecessary to go into the state of the law before 

the Aliens Orders.  I always understood that the 

Crown had a Royal Prerogative to expel an alien 

and send him home whenever it considered that his 

presence here was not conducive to the public 

good.  Sir William Blackstone certainly said in his 

Commentaries – (1765), vol.  1, pp.  259-260:”  

Strangers who come spontaneously” are “liable to 

be sent home whenever the King sees occasion.”  

And this view is in accord with international law 
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as stated by the law officers of the Crown (Sir 

Richard Webster, A.-G., and Sir Robert Finlay, S.-

G.) in 1896 in Thomas Mann’s case.  It seems 

clear from that case that by international law any 

country is entitled to expel an alien if his presence 

is for any reason obnoxious to it; and as incidental 

to this right, it can arrest him, detain him, and put 

him on board a ship bound for his own country.” . 

… 

 

“The power to deport is not taken away by the fact 

that he is a fugitive from the justice of his own 

country, or by the fact that his own country wants 

him back and has made a request for him.  So there 

we have in this case the two principles:  on the one 

hand the principle arising out of the law of 

extradition, under which the officers of the Crown 

cannot and must not surrender a fugitive criminal 

to another country at its request except in 

accordance with the Extradition Acts, 1870-1935, 

duly fulfilled; on the other hand, the principle 

arising out of the law of deportation, under which 

the Secretary of State can deport an alien and put 

him on board a ship or aircraft for his own country 

if he considers it conducive to the public good that 

that should be done.  How are we to decide 

between these two principles?   It seems to me that 

it depends on the purpose with which the act is 

done.  If it was done for an authorized purpose, it 

was lawful.  If it was done professedly for an 

authorized purpose, but in fact for a different 

purpose with an ulterior object, it was unlawful.  

If, therefore, the purpose of the Home Secretary in 

this case was to surrender the applicant as a 

fugitive criminal to the United States of America 

because they had asked for him, then it would be 

unlawful.  But if the Home Secretary’s purpose 

was to deport him to his own country because the 

Home Secretary considered his presence here to be 

not conducive to the public good, then the Home 
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Secretary’s action is lawful.  It is open to these 

courts to inquire whether the purpose of the Home 

Secretary was a lawful or an unlawful purpose.  

Was there a misuse of the power or not?  The 

courts can always go behind the face of the 

deportation order in order to see whether the 

powers entrusted by Parliament have been 

exercised lawfully or no.  That follows from Reg.  

v.  Board of Control, Ex parte Rutty.  Then how 

does it rest in this case?  The court cannot compel 

the Home Secretary to disclose the materials on 

which he acted, but if there is evidence on which it 

could reasonably be supposed that the Home 

Secretary was using the power of deportation for 

an ulterior purpose, then the court can call on the 

Home Secretary for an answer:  and if he fails to 

give it, it can upset his order.”  

 

 

28. On the facts of this case what is the true purpose for making the 

deportation order?  Let us look at the beginning of the detention 

of the applicant.  The process started with the detention of the 

applicant by the police on July 11
th
, 2012.  Alejandro Rodriguez 

a detective constable in the Belize Police Department attached 

to Interpol Belize gave the reasons for detaining and taking into 

custody the applicant on July 11
th

, 2012.  The constable swore 

as follows in an affidavit dated 1
st
 August, 2012:-    

 

“2.   Interpol Belize received information via the 1-

24/7 interpol a data base by which each member 

country stores information that Karol Mello, 

claimant herein was subject of a warrant in 

Slovakia and now living in Belize.  I then 



 27 

communicated the information to the Immigration 

Department. 

4.  I informed the claimant that he was detained 

based on the information received from Interpol 

for the purpose of effecting his expulsion.  He 

stated that he already knew the reason and that he 

was finished with those charges in Slovakia.”   

 

 

The Minister who made the order swore on 1
st
 August, 2012 that:  

    

“I am informed and verily believe by Mr.  

Alejandro Rodriguez, officer assigned to the 

Belize National Central Bureau for the 

International Criminal Police Organization 

(INTERPOL), that information was received 

regarding Karol Mello, a Slovakian national, and 

the claimant herein.  I was provided with this 

information which revealed that Mr.  Mello was 

the subject of an arrest warrant to face charges for 

murder in Slovakia.  Full disclosure of the 

information received would in my view be 

contrary to public interest.”  

 

 

29. The Minister also exhibited to his affidavit an application for 

permanent residence in Belize filled out by the applicant.  In that 

application form in answer to the question:  “Are you wanted for any 

reason by the authorities in any country?  Yes/No.”  The applicant 

answered in the negative no and put a slash on the form which 

requested details.  The Minister swore that because it was unknown 

that the applicant was wanted in Slovakia, he was granted his 

permanent residence. He was granted permanent residence because he 

failed to disclose, according to the Minister, that he was wanted for 
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murder in his country.  The expulsion order itself dated 16
th
 July, 

2012, states the reason for making the order as welfare and public 

safety of Belize.  The Minister gave in the affidavit dated 1
st
 August, 

2012, the reason for making the expulsion order as follows: 

 

“Having regard to the information provided by 

Interpol and the escalating level of crime in 

Belize I concluded that the expulsion of the 

claimant would be expedient for the welfare and 

public safety of Belize.”  

 

 

30. I understand the Minister to be saying that based on information 

that the applicant is wanted in Slovakia to face murder charges 

and the fact of escalating crime in Belize he made the expulsion 

order.  What the Minister is saying is that taking cumulatively 

that information along with the escalating crime in Belize he 

made the order.  But the Minister in a television interview in 

relation to this matter on 26
th
 July, 2012 on being asked the 

question,   “but then why didn’t you all expel him on the 16
th
 

when the order was issued?”  The Minister said: 

 

 

“There is a little complication there in terms of 

how it was done.  It should have been done on that 

day.  There was a glitch with the police I 

understand and how it was done and the attorneys 

for him were able to get the court to get a 

restraining order against us but let me make this 

clear to the Belizean public – it is my view and this 

is my view that any person who is not a citizen of 

Belize who is a permanent resident of Belize who 
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is requested by his government - the government 

of which he holds a passport and of which he is 

citizen and as long as it is a legitimate government 

- it not some government that we have any 

difficulty with who says that he is accused of some 

crime or otherwise it is our view that he should 

actually be exonerated by his peers, so he should 

face the music, to use a clear word.  After that he is 

happy to come back to Belize to resume his 

residency.  That is my candid view.  I don’t think 

that we are in a position to suggest to a sovereign 

government that their citizen should not be 

returned to their country.  We don’t have any 

extradition orders with that country, but Lord man, 

if it was a Belizean who was accused of doing 

something here and he fled to another country we 

would want him back here to stand trial basically.”  

 

      

31. The learned Solicitor General says that it is not denied that the 

Minister made the remarks above.  It is submitted by learned senior 

counsel for the applicant that if, as the expulsion orders states, that the 

expulsion is expedient for the welfare of Belize or for the public 

safety; and as the Minister swore in his affidavit that because of the 

information from Interpol and the escalating crime in Belize the 

expulsion of the applicant is expedient  for the welfare of Belize or for 

the public safety of Belize; then why did the Minister say that the 

applicant “is happy to come back to Belize to resume his residency” if 

the expulsion order was really made for the welfare of Belize or the 

public safety of Belize.  It was therefore submitted by learned senior 

counsel for the applicant that on the facts and the views of the 

Minister above, the true reason for the expulsion order was to send the 
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applicant back to Slovakia to face the charges – to face the music–  

and not for the welfare of Belize or for the public safety.   

 

32. I think looking at the evidence in this case including that of 

Rodriguez, the Minister and the TV interview there is force in the 

submission that the true purpose of the expulsion order is to surrender 

the applicant to answer murder charges in Slovakia.  I think the 

claimant based on the above evidence has proven, on a balance of 

probabilities, that his expulsion was really to surrender him to 

Slovakia where there is no extradition treaty between Belize and 

Slovakia.  As Denning LJ said in Exparte Soblen above that “every 

person coming from abroad who sets foot lawfully in this country is 

free and once he commits no offence here he is not to be detained or 

arrested and if any attempt were made to arrest him in order to 

surrender him to that other country, he would at once be entitled to be 

set free….   In the absence of an extradition treaty, it is no answer for 

the Crown, or any officer of the Crown, to say that he wishes to send 

him off to another country to meet a charge there. ….  It is unlawful 

therefore for the crown to surrender a fugitive criminal to a foreign 

country unless it is warranted by an extradition treaty with that 

country”:  see pages 299 and 300.  As there is no extradition treaty 

between Belize and Slovakia, the expulsion order is unlawful. 

 

I could see nothing standing in the way of Belize and Slovakia to 

make an extradition treaty under which the extradition of the applicant 

to answer charges of murder can be accomplished after following 
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legal procedures under the Extradition Act Chapter 112 of the Laws of 

Belize. 

 

Conclusion 

33. The applicant has a right to be given an opportunity to be heard before 

the making of the expulsion order against him under section 2(1) of 

the Aliens Act Chapter 159.  There is more need for such an 

opportunity to be heard where the applicant holds permanent 

residence status in the country   On the evidence the applicant was 

given an opportunity to be heard and was heard before the making of 

the deportation order.  The true purpose, according to the evidence, 

for making the expulsion order was to surrender the applicant to the 

authorities in Slovakia who had requested him, to answer charges 

there for murder.  The interview given by the Minister to the media 

that the applicant after facing the charges in Slovakia, is happy to 

come back to Belize to resume his residency, casts grave doubts that 

the purpose of the expulsion order was truly for the welfare of Belize 

or for public safety of Belize.  From what the Minister said in the 

interview it is clear to me that the Minister had no problem with the 

applicant resuming his residency in Belize after he faced the charges 

of murder in Slovakia.  This is inconsistent with the purpose stated in 

the expulsion order and in the affidavit of the Minister.  As Ex parte 

Soblen shows that if the purpose of the Minister was to surrender the 

applicant as a fugitive to face charges in another country where there 

is no extradition treaty but which country had asked for him, it would 

be unlawful.  There is no extradition treaty between Belize and 

Slovakia.  The expulsion order is therefore unlawful. 
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34. I have no doubt that one of the reasons, perhaps the main reason, for 

the applicant’s presence in Belize is to evade answering the murder 

charges against him in the country of his birth Slovakia.  But sending 

him back to Slovakia to answer the charges, has to be done in a lawful 

manner.  The Governments of Slovakia and Belize for that purpose 

should make an extradition treaty, follow the statutory procedures in 

the Extradition Act and send the applicant back after following the 

required statutory steps.  

 

35. For all the reasons above, I find that the applicant is illegally being 

detained and I issue the writ of Habeas Corpus and order that he be 

released forthwith.  The defendants to pay costs to the applicant in the 

sum of $3,000. 

 

 

 

            Oswell Legall 

     JUDGE OF THE SUPREME COURT 

           10
th

 August, 2012 


